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STATEMENT OF QUESTIONS PRESENTED 


1. Did the Court err in demanding an explanation 
from the defendant and then treating it as an appearance? 


| 
2. Did the Court err in assuming jurisdiction of the 
defendant without process of service? 


3. Did the Court err in granting summary judgment 
| 
against defendant without allowing the defendant to present 


evidence in his own behalf? 


4, Did the Court err in disregarding an affidavit filed 
in compliance with the Court's order without evidence that 
the affidavit was not true? ! 


5. Did the Court err in assuming, without evidence, 
that the defendant had no right to withdraw any money, from 
the joint bank account on which he was a co-signer, prior 


to the appointment of a conservator? | 


6. Did the Court err in assuming jurisdiction over 
a matter that was within the jurisdiction of the Municipal 
Court for the District of Columbia? | 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 13,981 


BYRON L. CARPENTER, : 
Appellant 
v. . 


AL PHILIP KANE, 
Committee of the Person and Estate of 
Thomas De Vol Lawrence, patient, i 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 


Appellant, Byron L. Carpenter, appeals from,a final order of the 
United States District Court for the District of Columbia, ordering and 
adjudging that Byron L. Carpenter, Appellant, forthwith turn over and 
pay to Al. Philip Kane, conservator, for Thomas DeVol Lawrence, 
adult ward, the sum of $772. 00. : 





The United States District Court for the District of Columbia took 
jurisdiction of a motion to require turn over of ward's property filed 
the 5th day of March, 1957, by Al. Philip Kane, Conservator. 





STATEMENT OF THE CASE 


Appellant, Byron L. Carpenter, adult, is the nephew of Thomas 
DeVol Lawrence, a bachelor who has no lineal descendants; appellant 
is an engineer and resides in the State of Ohio. Thomas DeVol Lawrence, 
his uncle, had at all times taken a personal interest in appellant, hav- 
ing made him co-signer on all of his bank accounts, co-owner of more 
than $14,000. 00 worth of U.S. Government bonds and made a Will ap- 
pointing Byron L. Carpenter, as executor, thus bestowing great confi- 
dence, trust and beneficial interest upon Byron L. Carpenter, appel- 


lant. 


Further, Thomas DeVol Lawrence forwarded to Byron L. Carpen- 
ter written instructions as to what action should be taken should he, 
Lawrence, at any time become incapacitated or unable to manage his 


own affairs. 


On June 1, 1955, Thomas DeVol Lawrence sustained a paralytic 
stroke which, in addition to his advanced age, rendered him physically 
and mentally incapacitated to care for his property and conduct his own 
affairs and he immediately became dependent upon Byron L. Carpenter, 
for skilled medical and nursing service in order that he survive, and 
his personal affairs remain in order. Atthis time Thomas DeVol Lawrence 
was a resident and domiciled within the District of Columbia. 


In accordance with previous written and oral instructions Byron L. 
Carpenter, Appellant, was immediately notified and assumed temporary 
control of Mr. Lawrence's affairs. Carpenter then sought legal advice 
as to what was the procedure in caring for his uncle and was advised 
that a conservatorship would be most desirable and was in accordance 
with the District of Columbia Code, that the nearest relative within the 
jurisdiction of the Court would be the logical person to be appointed. 
Thomas DeVol Lawrence at that time having a sister, i.e. Della Tilton, 


—_ el oe nt 
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who was domiciled within and was a resident of the District of Colum- 
bia. Miss Tilton, upon advice and at the request of appellant was con- 
tacted and requested to immediately file a petition for the appointment 
of herself as conservator for Thomas DeVol Lawrence.. The reply 
to this request was to the effect that she wanted no part of such an 
application and further she did not wish it to be known that she was 

his sister. Appellant then immediately took leave from his regular 
employment and came to Washington to care for his uncle; he saw 

that Lawrence was comfortable at the hospital with adequate clothing, 
flowers, radio, and other conveniences commensurate with his status. 


Further, bills pending such as rent, telephone and small items 
that had accumulated in his apartment were paid. Appellant used the 
joint bank account and some cash that was on the person of Mr. Lawrence 
to cover the expenditures as he had been previously directed to do and 
by a previous agreement with Mr. Lawrence when he was capable of 
handling his own affairs. : 


Further, Mr. Carpenter signed a petition for the appointment of 
a conservator as required by the District of Columbia Code. The peti- 
tion was served on Miss Tilton and upon the assets of her brother, 
Mr. Lawrence, becoming known she immediately entered several ob- 
jections and the United States District Court appointed Al. Philip Kane 
as conservator, disregarding the request of Byron ia Carpenter, appel- 
lant. | 


Thereafter, Miss Tilton raised the question of the money spent 
by Mr. Carpenter prior to the appointment of the conservator. 


In the meantime, Mr. Carpenter having returned to the State of 
Ohio, Mr. Kane filed a motion to require "turn-over of ward's property" 
and served the motion on Alton S. Bradford as attorney for Byron L. 
Carpenter. At that time, neither Byron L. Carpenter nor Alton S. 


Bradford was before the Court. The Conservatorship and the record 
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will reflect that Alton S. Bradford was not the attorney for Byron L. 
Carpenter. This was done to by-pass the process of service and the 
motion was, in fact, a complaint that was not within the jurisdiction 

of the United States District Court and should have been filed either 

in the Municipal Court for the District of Columbia or in the State of 
Ohio where service could be obtained on Carpenter. An answer was 
not filed to the motion, but Alton S. Bradford as an attorney and mem- 
ber of the Bar felt that he was obligated to appear before the Court. 
after receiving notice that the motion was to be heard. The motion 
was heard before Judge Matthew F. McGuire on March 20, 1957 at 
which time Judge McGuire treated the matter as properly before the 
Court. However, he stated that whether or not the bank account had 
been joint with Mr. Carpenter for years and Carpenter had a perfectly 
legal or contractual right to draw from the bank account was a question 
of proof, that itwasa question of defense. (J.A. 15) 


Further, the Court held that Mr. Carpenter submitted to the juris- 
diction of the Court by either asking to be appointed conservator or 
asking that someone else be appointed conservator, and that if Mr. 
Carpenter was acting in good faith he should submit an affidavit in 
answer to the motion. Thereafter Mr. Carpenter did submit an affi- 
davit (J.A. 17) which was in fact an answer to the motion and the matter 
was then called before Judge Joseph C. McGarraghy for further proceed- 
ings on the 4th day of April, 1957. At this time Judge McGarraghy 
asked Mr. Kane if he thought the affidavit was a sufficient explanation 
for the withdrawal of the funds from the bank account, to which Mr. 
Kane replied that he did not think so, and forthwith Judge McGarraghy 
entered an order requiring payment of the money to the conservator, 
which was, in fact, an order for summary judgment without permitting 
appellant to offer any proof in his behalf, and further without requiring 
any proof to contradict the affidavit. Had Mr. Carpenter been legally 
before the Court and been given an opportunity to offer testimony in 
his behalf the testimony would be substantially as set out in the 





statement of this case. 


The Statement of the Case covers items outside the record but 

, ' in order to make a fair and complete statement it is necessary in view 
of the fact appellant was prevented from making the facts part of the 
record due to the Judgment of the Court which failed to allow further 
proof or hear evidence in defense of the complaint (motion that had 
been filed against him. 


STATUTES INVOLVED 


| 
» 1. Constitution of the United States, ae V - Due Process 
ya: of Law — 


" * * * Nor be deprived of life, liberty or _— 
without due process of law;" 


2. Title 11, Section 755, District of iinaiti Code, 1951 Edition - 


"'* * * The Municipal Court for the District of 
Columbia or the judges thereof on the effective 
> date of this subchapter and in addition the said 
Court shall have exclusive jurisdiction of civil ac- 
tions including counterclaims and cross claims in 
which the amount claimed value of personal prop- 
- erty or the debt or damages claimed, exclusive 
of interest, attorneys’ fees, protest fees, and costs, 
does not exceed the sum of $3,000 and, in addition, 
shall also have exclusive jurisdiction of such actions 
against executors, administrators and other fiduci- 
ba aries: * F =, 


3. U.S.C.A. Title 28, Federal Rules of Civil Procedure - 


"Rule 8(f) Construction of Pleadings. All pleadings 
shall be so construed as to do substantial justice." 


"Rule 7(a) Pleadings. There shall be a complaint and 
an answer; * * *" : 


| "Rule 4 Process. (a) Summons: Issuance. Upon the 

. 4 filing of the complaint the clerk shall forthwith issue a 

> summons and deliver it for service to the marshal or 
to a person specially appointed to serve it, * * *" 





STATEMENT OF POINTS 


1. Appellant contends the United States District Court erred in 
demanding an explanation from the defendant and then treating it as an 


appearance. 


2. Appellant contends the United States District Court erred in 
assuming jurisdiction of the defendant without due process of service. 


3. Appellant contends the Court erred in granting summary judg- 
ment against Defendant without allowing the defendant to present evidence 
in his own behalf. 


4, Appellant contends the Court erred in disregarding an affidavit 
filed in compliance with the Court order without evidence that the affi- 
davit was not true. 


>. Appellant contends the Court erred in assuming, without evi- 
dence, that the defendant had no right to withdraw any money from the 
joint bank account on which he was a co-signer, prior to the appointment 


of a conservator. 


6. Appellant contends the Court erred in assuming jurisdiction 
over a matter that was within the jurisdiction of the Municipal Court 
for the District of Columbia. 


SUMMARY OF ARGUMENT 


The United States District Court for the District of Columbia can- 
not escape its obligations to abide by the Constitution of the United States, 
the District of Columbia Code,and the Federal Rules of Civil Procedure, 
nor deprive appellant of his property without due process of law. Appel- 
lant, Byron L. Carpenter, was not before the Court at the time a com- 
plaint was filed against him, which was entitled a "motion" and served 
upon an attorney that he had consulted in a previous matter. 
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Further, assuming that such a procedure is condoned, the affi- 
davit of appellant, Byron L. Carpenter, is a sufficient answer to the 


complaint or, at least, it would shift the burden of proof and require 


evidence to contradict it. 


The record is devoid of any evidence that would contradict the 
affidavit of Byron L. Carpenter filed at the direction of the Court. 
Further, it is believed that if the order appealed from in the United 
States District Court for the District of Columbia is confirmed, that 
a new procedure would be initiated and in effect invalidate all statutes 


and rules prescribed for due process of law. 


The question of whether or not the money spent on behalf of 
Thomas DeVol Lawrence was the result of a prior arrangement and 
agreement and at his direction was a matter of proof and would be 
a complete defense to the demands of the Conservator, and the affidavit 
filed by Byron L. Carpenter was sufficient to answer the complaint 
and, in the absence of proof to the contrary, Carpenter would be en- 
titled to judgment. | 


ARGUMENT 


This appeal is from a final order of the United States District 
Court for the District of Columbia ordering that Byron L. Carpenter 
forthwith turnover and pay to Al. Philip Kane, Conservator, for Thomas 
DeVol Lawrence, adult ward, the sum of $772.00 (J LA. 22); a com- 
plaint was filed entitled a "motion" and served upon Alton S. Bradford 
as attorney for Byron L. Carpenter (J. A. 10); Byron L. Carpenter 
had previously filed a petition requesting the Court to appoint a con- 
servator (J.A. 1); that matter had been concluded and Alton S. Bradford 
did not appear as his attorney (J.A. _). | 


Alton S. Bradford as an attorney received notice of the motion 
and appeared before the Court March 20, 1957. Judge McGuire took 
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the position that the appellant was properly before the Court and had 
submitted to the jurisdiction of the court by asking that somebody be 
appointed'a conservator for his uncle, Thomas DeVol Lawrence. How- 
ever, Judge McGuire stated at the hearing that the question of whether 
or not Byron L. Carpenter had a legal contractual right to withdraw 
from the bank account was a question of proof or a question of defense 
(J.A. 15). After the Court assumed jurisdiction which was both con- 
trary to Title 11, Section 755 of the District of Columbia Code, 1951 
Edition, and the Federal Rules of Civil Procedure, as previously indi- 
cated, the Court suggested that the matter be answered by deposition 
or interrogatories and in lieu of that it was agreed that an affidavit 
would be filed which was complied with by appellant (J. A. 17). The 
affidavit having been filed, the matter came on for hearing April 4, 
1957 before Judge Joseph C. McGarraghy. Al. Philip Kane, Esquire, 
at the time of the hearing expressed the opinion that he did not consider 
the affidavit adequate (J.A. 20); therefore, upon the expression of this 
opinion by the Conservator and without proof to the contrary, the Court | 


entered the order appealed from by stating "I think on the record before 


me, this money belongs to the estate. I will sign an order."" (J.A. 22). 


It is believed that a complaint for money due either to an individual 
or his representative comes within the Rules of Civil Procedure, the 
jurisdictional requirement of the Court hearing the complaint, and the 
Constitutional requirement of due process. 


Judgment against a defendant can only be entered when there is 
no question of fact involved; the affidavit filed by appellant is believed 
to have been adequate and was certainly conclusive in the absence of 
any pleading or evidence to the contrary. 


The summary judgment was error, for the function of the trial 
Judge on a motion for summary judgment is limited solely to determin- 
ing if there is a genuine issue of material fact. He may not decide 
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the facts. See Dewey v. Clark, 86 U.S. App. D.C. 137, 180 Fed. 2d 
766. : 


The rule was expressly laid down in this case that the factual 
issues are not to be tried by summary judgment procedure. 


Also to the same effect is: Farrall v. District of Columbia 
Amateur Athletic Union, 80 U.S. App. D.C. 396, 153 Fed. 2d 647; 
Messall v. Efron, D.C. Mun. App. , 72 Atl. 2d 694; and Blakeney 


v. United Insurance Co. , Inc., Municipal Court of ‘Appeals, | ome 
87 Atl. 2d 532. | 


CONCLUSION 


Conservator, appellee herein, did not comply with the jurisdictional 
requirement of the Court, the Rules of process and service, the Federal 
Rules of Civil Procedure relating to pleadings and process, nor was 
any evidence presented in behalf of Thomas DeVol Lawrence to contra- 
dict or deny the factual statement set forth in appellant's affidavit. 


For the above reasons and for what other and further reasons 
as may be presented to the Court at the time of hearing this matter, 
it is respectfully requested that the judgment of the United States Dis- 
trict Court for the District of Columbia was not due process and must 
be reversed. : 


Respectfully submitted, 


ALTON 8. BRADFORD 


Investment Building 
Washington 5, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


[Filed June 9, 1955] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


In Re: THOMAS DEVOL LAWRENCE 2526-55 


PETITION 


(Appointment of Conservator) 

Petitioner, Byron L. Carpenter, respectfully represents to this 
honorable Court as follows: 

1. That Thomas DeVol Lawrence is an adult person, residing 
in, and having property within the District of Columbia; he is nowcon- 
fined to a bed in Emergency Hospital having suffered a paralytic stroke 

on or about June 1, 1955; subject is unable by reason of advanced age 

and mental weakness (not amounting to unsoundness of mind) physically 

incapacitated to care for his property and conduct his own affairs; further, 

subject is in need of medical, hospital and nursing care as reflected by 

the statement of Doctor Paul F. Holland, his physician, attached hereto 
and made a part of this petition. | 

2. The conservator is sought for Thomas DeVol Lawrence, who 
is presently residing at Emergency Hospital, and whose residence is 
1628 Columbia Road, N.W., Apartment 314, Washington, D.C. 

3. That Thomas DeVol Lawrence was formerly a government 
clerk, is now retired, and was born at Corning, lowa, August 11th, 
1874. | 

4. That the known names and addresses of the nearest known 
heirs at law and next of kin are as follows: | 

17 a. Byron L. Carpenter, an adult, your petitioner, of 75 
Headlands Road, Painesville, Ohio, nephew, who is a son of Rose 
Lawrence Carpenter, deceased, sister of subject. : 

b. Mrs. Della Tilton, adult, sister of subject, 2722 - 13th 





2 
Street, N.W., Washington, D.C. 
c. That subject, Thomas DeVol Lawrence, is a bachelor 
and has no lineal descendants. 

5. That petitioner herein was informed of subject's physical condi- 
tion and upon arrival in the District of Columbia he consulted with Mrs. 
Della Tilton, sister of subject, who informed petitioner, in substance, 
that she wanted no part in the "handling" of subject's affairs. 

6. That subject and your petitioner have a joint checking account 
at the National Bank of Washington, and a joint safe deposit box at the 
National Bank of Washington, but due to the occupation of your petitioner 
and his distance from subject and his affairs, he is unable at this time 
to be available to conduct subject's routine affairs and care for him 
personally, or his property. 

7. That your petitioner requests, that upon a finding by the Court 
that subject is incapable of caring for his property, that Alton S. Brad- 
ford, attorney, be appointed a Conservator for subject, who shall have 
charge and management of the property of subject, subject to the dis- 
cretion of this Court. 

WHEREFORE, the premises considered, petitioner prays as fol- 
lows: 

1. That upon hearing of this petition, the Court appoint 
Alton 8. Bradford, attorney, Conservator for the person and property 
of Thomas DeVol Lawrence. | 
2. That petitioner be granted such other and further relief 
as to the Court may seem just and proper. 
/s/ Byron L. Carpenter 
DISTRICT OF COLUMBIA, SS: 

I, BYRON L. CARPENTER, first being duly sworn on oath accord- 
ing to law, depose and say: that I have read the foregoing petition by me 
subscribed and know the contents thereof; that those things stated upon 
my own knowledge are true and correct; and those matters stated upon 
information or belief I verily believe to be true. 

/s/ Byron L. Carpenter 
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3 | 
Subscribed and sworn to before me this 8th day of June, 1955. 
/s/ M. Dolores Diaz 


Notary Public 
District of Columbia 


[Filed June 9, 1955] 

ORDER 1 

Upon consideration of the petition of Byron L. Carpenter filed 
herein on the 9th day of June, 1955, for the appointment of Alton S. 
Bradford, attorney, as Conservator for Thomas DeVol Lawrence, it 
is by the Court, this 9th day of June, 1955, : 

ORDERED: That Jackson Brodsky, be and he is hereby appointed 
Guardian Ad Litem for Thomas DeVol Lawrence, to answer and defend 
for him. It is further, | 

ORDERED: That a hearing on the petition of Byron L. Carpenter 
to appoint Alton S. Bradford, Conservator for Thomas DeVol Lawrence, 
be held before this Court on the 28th day of June, 1955 at 10:00 A.M. 
provided Mrs. Della Tilton is given notice fourteen days before said 
date. 


/s/ 3 
Judge 


20 [Filed Nov. 28, 1956] 
REPORT OF THE AUDITOR 
On First Account and Report filed July 11, 1956 
of Al. Philip Kane, Conservator. 


To the United States District Court for the District of Columbia: 

In compliance with Rule 22, the Auditor respectfully reports as 
follows: 

1. Said account, covering the period from July 7, 1955, through 
July 7, 1956, has been audited and is revised as follows: 


Receipts Disbursements 


Proceeds of redemption of 263 U.S. Sav- 

ings Bonds, Series E, face value of 

$38, 075.00, authorized by Court order 

dated July 18, 1955 $30, 790. 25 
Proceeds of sale of Ward's 1941 Dodge 

automobile, authorized by Court 

order dated July 18, 1955 100. 00 
Sick benefits received from Federal 

Employees Union #2, Hospital 

Guild: 

9/6/55 $180.00 
3/30/56 180.00 360. 00 

8/18/56 Received refund of premiums 

on policy #499480 2.41 

21 1/30/56 Balance of note due Ward, 

from Bessie Hennessee 30. 00 
Balance of Ward's checking account at 

National Bank of Washington 10. 89 
Social Security benefits for calendar 

months of July 1955 through June 1956, 

12 payments at $30. 00 each 360. 00 
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5) 
Receipts - Disbursements 
U.S. Civil Service retirement benefits | 
for calendar months of July 1955 
through June 1956: 
3 payments at $152.00 $ 456.00 | 
9 payments at $169.00 _ 1,521.00 1,977. 00 
Dividends received as follows: | 
Wash. Perm. Bldg. Assoc.: 
12/30/55 $ 99.20 
6/30/56 150.48 $249.68 | 
Prudential Bldg. Assoc.: : 
1/55 $ 99.20 : 
7/56 150. 49 $249. 69 
First Federal Savings 
& Loan Association: 
1/55 $ 99.20 | 
7/56 150. 49 $249. 69 749. 06 


Disbursements as listed in said | 
account | $ 7,786.97 
Balance held as of July 7, 1956, consisting : 
of cash on deposit with: 
Wash. Perm. Bldg. Assoc. $8,749. 68 | 
Prudential Bldg. Assoc. 8, 749. 69 : 


First Federal Savings 
& Loan Association 8, 749. 69 


Second National Bank 343. 58 : 26, 592. 64 


$34,379.61 $34,379.61 


2. The undertaking is in the penalty of $27, 000. 00. 

3. The total amount on deposit as of July 7, 1956, was found to be 
$26, 670.64, subject to an outstanding check for $78. 00, included in said 
account as a disbursement, resulting in a reconciled balance of 
$26, 592,64, which agrees with the total cash for which the Conservator 
is found accountable in paragraph 1 hereof. : 


6 
22 4. The Auditor recommends that the Conservator be allowed the 
following items: 

Commission, 5 per cent of $7, 786.97 

collected and disbursed $389.35 
Auditor's fee, for revising, auditing and 

reporting on said account, including 

$8.00 for verifying deposits $ 73.00 


5. Copies of this report have been sent by mail to Al. Philip Kane, 
Esq., Byron L. Carpenter, Mrs. Della Tilton, and Alton S. Bradford, 
Esq. 

6. The Clerk of the Court has been furnished with notices of the 
filing of this report for mailing to the following: 


Al. Philip Kane, Esq., Mrs. Della Tilton 

1331 G Street, N.W., 1739 I Street, N.W., 
Washington 5, D.C. Washington 6, D.C. 
Byron L. Carpenter, Alton S. Bradford, Esq. , 
75 Headlands Road, 1426 M Street, N.W., 
Painesville, Ohio. Washington 5, D.C. 


Respectfully submitted 


/s/ Fred J. Eden 
Auditor. 
Supplement To Report 

The foregoing report was mailed in draft form pursuant to Fed. 
R. Civ. Pro. 53 and the attached letter, dated October 15, 1956, was 
received from Della L. Tilton, a sister of the Ward. The reply of the 
Conservator, Mr. Kane, is also attached. 

As Mr. Kane indicates in his letter, certain of the matters men- 
tioned by Mrs. Tilton are under investigation by him. The Auditor 
recommends that Mr. Kane, after his investigation, report to the 
Court with his recommendation as to any action to be taken by him in 
connection with any of the matters mentioned by Mrs. Tilton. 
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The account of the Conservator shows a balance of $10.89 taken 
over by him from a checking account at the National Bank of Washing- 
ton, 14th and G Streets, N.W., the said account standing in the names 
of Thomas D. Lawrence or Byron L. Carpenter. The petition for the 
appointment of Conservator was filed June 9, 1955. The record at the 
Bank shows that Mr. Carpenter withdrew from the account after the 
filing of the said petition, $500.00 on June 23, 1955, and $192. 00 on 
July 12, 1955. The withdrawal of July 12, 1955, was made after the 
appointment of the Conservator. The Conservator should of course 
make an appropriate inquiry or investigation concerning these two with- 
drawals to determine if they were for the benefit of the Adult Ward, 
and if not, whether the amount of the withdrawals is recoverable from 
the said Byron L. Carpenter. : 
/s/ Fred J. Eden 

Auditor. 


[Rec'd Oct. 18, 1956, 
U.S. District Ct. for 
District of Columbia] 


Law Offices - Kane and Koons 
ts x * * 


Mr. Fred J. Eden, Auditor October 17, 1956 


United States District Court 

for the District of Columbia 
Court House 
Washington 1, D.C. | 
Re: Thomas DeVol Lawrence, C.A. #2526-55 
Dear Mr. Eden: , 

I am in receipt of a copy of a letter written to you by Mrs. Della 

L. Tilton regarding the above matter. Prior to my appointment, checks 
for the two Social Security payments and the two Civil Service Annuity 
payments mentioned by Mrs. Tilton were deposited in the joint account 
which Mr. Lawrence held with his nephew, Byron L. Carpenter, in 





8 
the National Bank of Washington, 14th & G Streets, Northwest. All 
but $10. 89 of the funds on deposit with that bank had been withdrawn 
prior to the presentation of a copy of my appointment as Conservator. 
The funds could not be recovered from the bank. Mr. Carpenter is in 
Ohio. He had the right to draw on the account. No temporary Conserva- 
tor had been appointed. Mr. Carpenter's attorney here, Alton S. Brad- 
ford, Esq., claims that Mr. Carpenter used the funds to reimburse 
himself for travel expenses, disbursements and attorney fees. 

I have just learned of the allegation that Mr. James Adams ob- 
tained $80. 00 in cash and will inquire into that matter. If I recover it, 
I shall account for it in the year it is recovered. 

So far as the safe deposit box is concerned, Mr. Bradford claims 
that Mr. Carpenter delivered to him and that he delivered to me all of 
the assets found in said box, namely, the bonds which I have accounted 
for in the estate. I have no way of knowing and no reason to believe there 
was anything else of value in the box except a Will naming Mr. Carpen- 
ter as executor and sole beneficiary, which he has taken to Ohio. When 
Mr. Malion of the National Bank of Washington and I entered the box 
we found it empty. 

If you have any questions, I shall be pleased to answer them. 

Very truly yours, 
/s/ Al. Philip Kane 
cc: Mrs. Della L. Tilton 
Alton S. Bradford, Esq. 





24 [Rec'd Oct. 18, 1956, Auditor, 
U.S. District Court for the 
[Mr. Kane: Please see me District of Columbia] 


F.J.E. | 1739 Eye Street, N. W. 
Washington 6, D.C. 
October 15, 1956 


Mr. Fred J. Eden, Auditor 
United States Court House | 
Washington, D.C. i 

Dear Sir: Re: Civil Action No, 2526-55 

It is my opinion that your report should include in the Receipts the 
following items: 

Social Security benefits for May and June, 1955. 

U.S. Civil Service retirement benefits for May and June, 1955. 

$80.00 which Mr. James Adams told me he took from the pockets 
of Thomas DeVol Lawrence on the afternoon of June 1, 1955, when my 
brother suffered the paralytic stroke. 

The balance on deposit in DeVol's checking account at the National 
Bank of Washington on June 1, 1955. : 

The contents of DeVol's safe deposit box at the » National Bank of 
Washington on June 1, 1955. The keys to this safe deposit box were 
taken from DeVol's apartment on June 2, 1955, by Mr. James Adams 
and said keys did not come into the possession of Byron L. Carpenter 
until on or about June 8, 1955. | 

I have talked by telephone to Mr. Kane about tis report. 


Please note my change of address. 
Very truly yours, 


/s/ Della Tilton 
Copy to Mr. Kane 
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[Filed Dec. 7, 1956] 

ORDER APPROVING AUDITOR'S REPORT 

Upon consideration of the First Account and Report of Al. Philip 
Kane, conservator for Thomas DeVol Lawrence, filed herein on July 
11, 1956 and of the Report of the Auditor and Supplement to Report 
thereon filed in this cause on November 23, 1956 and it appearing that 
more than ten days have passed since the filing of the Report of the 
Auditor and no objections having been filed thereto, it is by the Court 
this 7th day of December, 1956, 

ORDERED and adjudged that the First Account and Report of Al. 
Philip Kane as conservator for Thomas DeVol Lawrence and the Report 
of the Auditor and Supplement to Report thereon be and the same hereby 
are approved. 

/s/ Burnita Shelton Matthews 
JUDGE 


[Filed Mar. 5, 1957] 
MOTION TO REQUIRE TURNOVER OF WARD'S PROPERTY 
Al. Philip Kane, conservator for Thomas DeVol Lawrence, moves 


the Court to require Byron L. Carpenter, who filed the petition for the 


appointment of a conservator herein and is personally before the Court, 


to turn over to the said conservator the following property belonging 
to the adult ward: 
$80. 00 in cash, representing money received from Mr. Adams, 
of Almas Temple, who obtained it from the person of the adult 
ward when the said adult ward became disabled on, to wit, 
June 1, 1955. 
$692.00 representing funds withdrawn on June 23, 1955 and 
July 12, 1955 from the adult ward's bank account with the 
National Bank of Washington, which account was held for pur- 
poses of convenience jointly with Byron L. Carpenter, 
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and as grounds for said motion states that pursuant to the suggestion 
contained in the Supplement to Report of the Auditor filed herein on 
November 23, 1956, the conservator has made inquiry of the said 
Byron L. Carpenter both directly and through Alton S. Bradford, 
attorney for said Carpenter, respecting the use made of said funds 
but has received no accounting or other satisfactory explanation re- 
garding their use; and the conservator therefore asserts that the said 
Byron L. Carpenter is wrongfully withholding from the Conservator 
the sum of $772.00 which properly belongs to the adult ward's estate 
and should therefore be delivered to the conservator. 

/s/ Al. Philip Kane 


Conservator 
* * * 
27 (CERTIFICATE OF MAILING) 
28 [Filed Mar. 5, 1957] 
AFFIDAVIT 


DISTRICT OF COLUMBIA, SS: | 
In a "Supplement to Report" appended to the Report of the Auditor 
filed herein on November 24, 1956 on the first account and report of 
the conservator, the following language appears: : 
"As Mr. Kane indicates in his letter, certain of the matters 
mentioned by Mrs. Tilton are under investigation by him. 
The Auditor recommends that Mr. Kane, after his investiga- 
tion, report to the Court with his recommendation as to any 
action to be taken by him in connection with any of the matters 
mentioned by Mrs. Tilton. : 
"The account of the Conservator shows a balance of $10. 89 taken 
over by him from a checking account at the National Bank of 
Washington, 14th and G Streets, N.W., the said account stand- 


ing in the names of Thomas D. Lawrence or Byron L. Carpenter. 


29 
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The petition for the appointment of Conservator was filed June 9, 

1955. The record at the Bank shows that Mr. Carpenter with- 

drew from the account after the filing of the said petition, 

$500. 00 on June 23, 1955, and $192.00 on July 12, 1955. The 

withdrawal of July 12, 1955, was made after the appointment of 

the Conservator. The Conservator should of course make an 
appropriate inquiry or investigation concerning these two with- 
drawals to determine if they were for the benefit of the Adult 

Ward, and if not, whether the amount of the withdrawals is re- 

coverable from the said Byron L. Carpenter." 

Pursuant to the suggestion contained in said language, the conserva- 
tor communicated with Alton S. Bradford, Esq., who acknowledged that 
Mr. Carpenter had received the sum of $80.00 from Mr. Adams of 
Almas Temple and had withdrawn the sums of $192.00 and $500. 00 from 
the joint bank account held in the names of Thomas DeVol Lawrence 
and Byron L. Carpenter with the National Bank of Washington. 

Mr. Bradford stated that the money withdrawn from the National 
Bank of Washington had been used to pay Mr. Lawrence's travelling and 
hotel expenses in connection with his visit to Washington to see that 
Mr. Lawrence was properly taken care of and to institute proceedings 
for the appointment of a conservator. He stated that the $80.00 had been 
used to purchase a radio, pajamas and other items for Mr. Lawrence. 

On several occasions affiant has requested Mr. Bradford to sub- 
mit an itemized statement, but this he has declined to do. 

On November 26, 1956, December 12, 1956 and January 10, 

1957 the affiant wrote to Byron L. Carpenter requesting the accounting 
called for by the Supplement to the Auditor's Report but has received 
no reply to any of his letters. 

/s/ Al. Philip Kane 

Subscribed and sworn to before me this 28th day of February, 
1957. 


Notary Public, D.C. 


4< 





. 1 [Filed June 20, 1957] 


Washington, DC. 
March 20, 1957 
The above-entitled cause came on for hearing on Motion to Re- 
quire Turnover of Ward's Property before the HONORABLE MATTHEW 
F. McGUIRE, United States District Judge for the District of Columbia. 
APPEARANCES: : 
AL. PHILIP KANE, ESQ., Conservator 


ALTON S. BRADFORD, Esq., 
Counsel for Byron L. Carpenter 





PROC EEDINGS | 

THE CLERK: Number nine, In re: Thomas DeVol Lawrence. 

MR. KANE: If Your Honor please, this case is a twice-told 
tale, as far as you are concerned, at least in part. | 

You will recall it is the one in which Mrs. Della Tilton is the 
sister of the ward. : 

The motion here is to require Mr. Carpenter to turn over to the 
conservator of Mr. Lawrence's estate certain sums of money which 
Mrs. Tilton says belong to the estate and were not turned over to the 
conservator. 3 

First it was the sum of $80. 00 which was taken from Mr. Lawrence's 
pocket at the time he became ill, and was delivered to Mr. Carpenter. 
Then there is the matter of two withdrawals from a joint bank account 
made by Mr. Carpenter between the time of the filing of the petition 


so and the time of the appointing of the conservator. 

: Now, Mrs. Tilton advised the Auditor that these two items of 

‘ property did not appear in my account as conservator, the first account 
which I filed; and the Auditor says in his report that it is my duty to 


investigate as to whether these sums were spent for the ward, and 
to report to the Court. ! 

I have written three letters to Mr. Carpenter, who lives in Ohio, 
- § but is personally before this Court, because he is the one who initiated 
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the proceedings for the appointment of a conservator. And I have talked 
with his attorney, Mr. Alton Bradford on a number of occasions. 

Mr. Bradford makes the general statement that the sums were 
expended for the benefit of the ward. I have tried to get an itemized 
account both from him and from Mr. Carpenter, who has ignored my 
letters. 

I brought this proceeding for the purpose of complying with the 
recommendation made by the Auditor, which is that the conservator 
should, of course, make an appropriate inquiry or investigation concern- 
ing these two withdrawals to determine they were for the benefit of the 
adult ward; and if not, whether the amount of withdrawals is recovered 
from the said Byron L. Carpenter. 

It is my position in the event there is no satisfactory explanation 
given as to the use of the money, and that explanation made part of the 
record in this case, I would be entitled to an order requiring Mr. 
Carpenter to turn the money over to me. 

MR. BRADFORD: If Your Honor please, you have previously heard 
this, but I doubt if you remember it. The facts in the case were these: 
Byron Carpenter, a resident of Ohio, the nephew -- 

THE COURT: I remember the facts very well. The nephew and 
the aunt are at odds. They don't speak to each other. 

MR. BRADFORD: The nephew was not at odds. He came here 
in order to take care of his uncle. His uncle had everything in joint 

names with his nephew. He had letters showing that he had 
repeatedly told his nephew that, should anything happen to me, I want 
you to come here and take care of the situation. 

When the man became paralyzed, he contacted me. I then got 
in touch with Mrs. Tilton. I said she should be the one who should be 
the conservator. 

She then refused to have anything to do with it. Mr. Carpenter 
took leave from his job; came here; and he collected the assets that 
Mr. Kane is speaking of in the joint bank account. The bank account 
had been joint with him for years. He had a perfectly legal contractual 


4 


ard 
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right to draw -- | 
THE COURT: This is a question of proof. It is a question of 
defense. : 

MR, BRADFORD: Not exactly, Your Honor. 

THE COURT: What is it? 

MR. BRADFORD: If I may proceed a little further. At that point, 
he had a right to do anything he wanted. So he took certain moneys; 


paid expenses here; bought the old man some clothes; saw that he was 
comfortably in the hospital; and he spent these moneys as he had a right 
to do. 

Then when the conservator was appointed, he didn't spend anything 
-- only a matter of $600 here; bought him radios, clothes, pajamas, and 
things like that. Got him in the hospital and he returned to Ohio. 

Then the conservator was appointed. After the conservator was 

was appointed, I turned over to Mr. Kane approximately $14, 000 
worth of United States Savings Bonds that were in the joint names of 
the uncle and nephew. He could have cashed every one of them; but 
he gave them over to take care of the old man, because he was paralyzed. 

He has done everything humanly possible to assist the old man. 
He has done nothing illegally. : 

I might say to Your Honor in this particular case, the boy is 
not before the Court. He was only the signer as a relative to ask the 
Court to appoint a conservator; and this motion has been served on me 
in each instance that Mrs. Tilton comes before the Court. I have been 
down here approximately seven or eight times. Theionly reason I 
am here today is because I happen to be a lawyer. ! 

I would go back to the question of jurisdiction. If I hadn't been 
a lawyer, I wouldn't have answered the summons. This is a suit for 
certain moneys. I happen to be his lawyer in the petition. 

THE COURT: He submitted to the jurisdiction of the Court by 
asking that he be appointed the conservator. : 

MR. BRADFORD: He didn't ask for that. | 

THE COURT: He asked that somebody be appointed. 


16 

MR. BRADFORD: He asked that I be appointed. That is when 
Mrs. Tilton objected. He could not serve because he is in Ohio. He 
simply signed as a relative. He has never been before the Court. He 

has never been appointed to anything. 

THE COURT: If what you say is true, he ought to come forward 
and substantiate. If you are taking the position the Court has no juris- 
diction over him, that is one thing. On the other hand, if you are taking 
the position, as presumably you were a moment ago, that the man acted 
in perfect good faith, he should have no reason whatsoever to refuse to 
come forward and substantiate what you have said. 

MR. BRADFORD: You are absolutely correct, Your Honor. 

He is in Ohio. That would be a week's leave and several hundred 
dollars in expense moneys to come here. The record is not complete. 
In other words, I have some of the bills here. I can't substantiate the 
full $600; but this is before, and when he had a right to draw every 
cent out of the bank account that he wanted to. 

THE COURT: That is a question. That is a question. But as it 
stands now, Mr. Kane is charged with the responsibility by the Auditor 
of accounting for these moneys. He cannot account for these moneys 
except if Mr. Carpenter comes forward and makes some sort of a show- 
ing, which he has not done. 

Now, certainly, I wouldn't want to see him come all the way from 
Ohio, if he has acted in good faith, and if that is the truth of the matter. 
On the other hand, this matter has to be closed out one way or the other; 
and it would seem to me it could be disposed of either by deposition or 

interrogatories. 

MR. BRADFORD: I can file an affidavit in the case, Your Honor. 
Have him file it. Iam not going to file it. 

THE COURT: Let me hear what Mr. Kane has to say. 

MR. KANE: All I want to do is clear the record, if Your Honor 
please. 

THE COURT: Right. 

MR. BRADFORD: Suppose Your Honor allow me twenty days to 
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file an affidavit and answer this; and let him show the Court. 

THE COURT: Don't make it twenty days. If it is twenty days, 
you will go out of here and you will be all full of pep about it and then 
-F forget about it. 

_— MR. BRADFORD: It is going to take several days of correspon- 

dence back and forth. That is the reason I said twenty. 

THE COURT: I think the mails are SesLveres., | in Ohio with fairly 
7 reasonable speed; don't you? ! 

MR. BRADFORD: Your Honor may cut it shorter if you want to. 

THE COURT: I will give you ten days. If you need more time, 
you can see me. | 

MR. BRADFORD: Ten days? 

8 THE COURT: If you have ten days, a big "10" up in front of you, 
you will doit. There is nothing in it for you. You might just as well 
get rid of it. : 

MR. KANE: Thank you, Your Honor. 

> MR. BRADFORD: Is that all? : 

THE COURT: That is all. Continued for ten days. 
(Whereupon the hearing on the motion was continued to April 4, 
1957.) 


— 


a | 30 [Filed Apr. 3, 1957] 
ANSWER TO AFFIDAVIT FILED BY CONSERVATOR 


STATE OF OHIO ) gg | 
COUNTY OF LAKE) : 


I, BYRON L. CARPENTER, first being duly sworn on oath depose 
»> and say: 
» That on or about June 1, 1955, I received information that my 
uncle, Thomas DeVol Lawrence, had suffered a paralytic stroke and 





was confined in Emergency Hospital in Washington, D.C.; unable to 
handle his own affairs; I immediately made an effort to have his affairs 
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handled in Washington first by Mrs. Della Tilton, who refused, and 

then out of necessity I came to Washington to take care of my uncie 

as he, by prior agreement, made his bank account joint with me and 

also his safe deposit box, with instructions that I should draw on his 

bank account at any time I wished, and should anything happen to him 

I should immediately collect all of his assets and distribute them as 

he had previously directed. Any monies expended from the joint bank 

account was at a prior direction of my uncle, Thomas DeVol Lawrence; 

I do not have a complete accounting because I never deemed it neces- 

sary; the small amount involved was for necessities that I deemed proper 

under the circumstances and further it was out of money that my uncle 
31 had previously given me. 

That I also turned over to the conservator a large quantity of 
bonds that was not according to prior direction of my uncle but I be- 
lieved it to be in his best interest in view of the fact that Mrs. Della 
Tilton had objected to my being appointed conservator and there was 
a third party involved, i.e. Mr. Al Philip Kane. 

/s/ Byron L. Carpenter 

Subscribed and Sworn to before me this 1st day of April, 1957. 

/s/ Robert W. Mallett 


Notary Public, State of Ohio. 
*x* * * 


(CERTIFICATE OF MAILING) 
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[Filed June 26, 1957] , 
Washington, D.C. 
April 4, 1957. 

The above-entitled action came on for hearing on motion to re- 
quire turnover of ward's property, before the HONORABLE JOSEPH 
C. McGARRAGHY, United States District Judge, at 10 o'clock a. m. 

APPEARANCES: | 

AL. PHILIP KANE, Esq., 
Conservator. 

ALTON S. BRADFORD, Esa., 
For Byron L. Carpenter. 


PROC EEDINGS 

DEPUTY CLERK: In re Lawrence. : 

MR. KANE: In this case, Your Honor please, Iam serving as 
conservator. The situation is that a petition for the appointment of a 
conservator was filed by a nephew of the patient, a man named Carpenter 
who was represented by Mr. Bradford. The patient's sister opposed 
the appointment; as a result, I was appointed. I took over from Mr. 
Bradford the assets of the estate that we knew about, and there were 
certain bonds in excess of $30, 000. : 

I filed my first account with the auditor. Mrs. Tilton, the sister 
of the patient, came to the auditor's office and said there were two items 
I had not taken in my possession, $80 found on the man's person at the 
time he was taken ill, and $692 which had been withdrawn from a joint 
bank account in the National Bank of Washington, between the patient 


and Mr. Carpenter as joint tenants. 


The auditor filed a supplemental report stating I should investi- 
gate whether the sums had been spent on behalf of the patient and report 
to the court and ask for instructions, or otherwise. I wrote three letters 
to Mr. Carpenter and asked him for an itemization of the expenditures 
he said were made on behalf of the patient, but received no reply. I 
discussed it with Mr. Bradford; he could not give me the itemized 
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account required. 

12 I then filed a motion in this court to require Mr. Carpenter, 
who is personally before the court, having filed the petition, to turn 
over to the conservator those assets; the purpose, of course, being * 
that I wanted to keep my account straight before the auditor's office. 

It came before Judge McGuire, who said there should be an itemiza- 
tion and continued it to today. 

An affidavit was filed, the substance of which now is Mr. Car- 
penter says that he did withdraw the money from the joint bank account. 
He says: 

"Any money expended from the joint bank account was at the “ 

prior direction of my uncle, Thomas Lawrence. I do not have 

a complete accounting because I never deemed it necessary. - 

The small amount involved was for necessities that I deemed 

proper under the circumstances. Further, it was out of money 

that my uncle previously had given me." 

The question before Your Honor is solely whether that is an ade- 
quate explanation and what disposition will be made of my motion to re- 
quire him to turn it over. 

THE COURT: What position do you take? Do you consider it 
adequate? 

MR. KANE: I do not consider it adequate. 

MR, BRADFORD: Your Honor please, I think we had about eight 
trials sometime ago on the same question, case of Smith v. Gross. This 

13 was a case where an uncle who was a bachelor had, many years 
ago, made his bank account joint and made some fourteen or fifteen fe 
thousand dollars’ worth of bonds joint and a safe deposit joint witha “ 
nephew. He also had made out a will to the nephew appointing the 
nephew the executor of his estate. They had many letters and discus- 


sions and the nephew and the uncle were the only -- that was his only 
close relation. He had directly and in detail told the nephew what to 
do should anything happen to him. 

There came a time when his uncle here in Washington, and the < 





21 | 
nephew was in Ohio, I believe, the uncle hada stroke. At that time, 
my office was contacted by the nephew and asked what should be done. 
I suggested that a conservator be appointed, under the circumstances. 
He was not insane, but incapacitated because of a stroke, paralyzed. 

The sister, who was the closest relative living here in the Dis- 
trict and now the third party, you might say, complainant in the situation, 
was contacted. Her reply was that she did not want anyone to know that 
she was related to her brother and she would not have any portion of it, 
the letter sent to her was returned. | 

I then suggested that the nephew, and I believe at that time -- 
anyway, it was necessary for him to come from Ohio here to Washington. 
When he came here to Washington, he collected the assets, spent what 
money was necessary, a small amount, some six hundred dollars, on 

14 various things and then filed a petition, while he was here, for 
the appointment of a conservator. When the petition was filed, naturally 
it was disclosed the amount of money that the uncle had. And from that 
point on -- Mr. Kane was appointed conservator --from that point on, 
the sister has constantly appeared before the court on many occasions 
to find something wrong with the accounting. : 

Now, this money was spent prior to and allocated prior to the 
appointment of Mr. Kane and it was a gift, any way you want to call 
it, to the nephew and there is no accounting due to the court, Your 
Honor, on a matter of six hundred dollars. This boy came here, spent 
the money on prior agreement with his uncle, and Your Honor knows, 
we have gone into the law on that, the contract with the bank permitted 
the boy to draw on it. He didn't do anything rash, the entire bonds, some 
$35,000, was turned over to Mr. Kane by this boy who came here and 
knew where the safe deposit box was, and a large number of those bonds, 
nearly half of them, were made joint with the nephew. 

There is nothing wrong with what the boy did. : It is only the sister, 
using the process of the court, to disturb the situation she passed up 
when she had the opportunity of being appointed conservator of a 
$35,000 estate. That is the crux of it. | 
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THE COURT: I don't agree with you. I think, on the record 

before me, this money belongs to the estate. I will sign an order. 

MR. BRADFORD: This money was spent before a conservator 
was appointed. 

THE COURT: I will sign the order. 

MR. BRADFORD: Your Honor, may I go into one other point. 
There are some items that we can account for, pajamas, radios, and 
things like that. 

THE COURT: You haven't done it. All I have got before me is 
what you have done. 

MR. BRADFORD: This is a year or so ago, Your Honor. 

THE COURT: Iam sorry. 

(Whereupon, the foregoing proceedings were concluded. ) 


[Filed Apr. 10, 1957] 
ORDER REQUIRING PAYMENT OF MONEY TO CONSERVATOR 
Upon consideration of the motion of Al. Philip Kane conservator 


for Thomas DeVol Lawrence, adult ward, to require Byron L. Carpen- 
ter, who filed the petition for the appointment of a conservator herein, 
to turn over to said conservator the following sums of money as the 
property of the adult ward, namely: 
1.) $80.00 in cash representing money received from 
Mr. Adams of Almas Temple, who obtained it from the person 
of the adult ward when the said adult ward became disabled on, 
to wit, June 1, 1955; and 
2.) $692.00 representing funds withdrawn on June 23, 
1955 and July 12, 1955 from the adult ward's bank account with 
the National Bank of Washington, which account was held for 
purposes of convenience jointly with Byron L. Carpenter; 
the hearing upon said motion having been continued from March 20, 
1957 to April 4, 1957 for the purpose of giving Byron L. Carpenter 
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an opportunity to file an account or itemized explanation of the proper 
use of said funds, and upon consideration of the affidavit filed herein 
by Byron L. Carpenter, which the Court determines is totally insuffi- 
cient to serve as such an accounting or explanation, : and counsel having 
been heard, it is by the Court this 10th day of April, 1957 
ORDERED and ADJUDGED that Byron L. Carpenter forthwith 
turn over and pay to Al. Philip Kane, conservator for Thomas DeVol 
Lawrence, adult ward, the sum of $772. 00. 
/s/ Joseph C. MoGhrraghy 
Judge : 
33 (CERTIFICATE OF SERVICE) 


34 [Filed May 8, 1957] 
NOTICE OF APPEAL | 

Notice is hereby given this 8th day of May, 1957, that Byron L. 
Carpenter hereby appeals to the United States Court of Appeals for the _ 
District of Columbia from the order of this Court entered on the 10th 
day of April, 1957 in favor of Al. Philip Kane, Conservator for 
Thomas DeVol Lawrence against said Byron L. Carpenter. 

/s/ Alton S. Bradford * * * 


Attorney for Byron L. Carpenter 
Appellant 


Clerk of Court will please mail a copy of the above Notice to: 
Al Philip Kane : 
1331 G Street, N. W. | 
Washington, D.C. | 





BRIEF FOR APPELLEE AND SUPPLEMENTARY APPENDIX 


No. 13, 981 
BYRON L. CARPENTER, 


v 


AL. PHILIP KANE, Committee of the 
Person and Estate of 


THOMAS DE VOL LAWRENCE, patient, 


APPEAL~FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


AL. PHILIP KANE 


1331 G Street, N. W. 
Washington, D. C. 


Attorney for Appellee 








(i) 
STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the questions presented by this 
appeal are: i 


1. Does not a person, who files a petition in the 
District Court for the appointment of a conser- 
vator for one of his relatives pursuant to Sections 
21-501 et seq. of the District of Columbia code 
and in Said petition alleges that he holds a joint 
checking account with the patient, subject him- 
self to the jurisdiction of said District Court 
for a turnover proceeding under Sections 21- 

503, 21-504 and 21-124 of the District of 
Columbia code ? 7 


2. Does an individual who files a petition for the 
appointment of a conservator for an aged, ill 
person and admittedly holds funds of the patient 
in cash and in a checking account in the joint 
name of himself and the patient, owe the court 
in which the conservatorship case is pending 
the duty of explaining what disposition he had 
made of the cash and of the funds comprising 


said account? | 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit | 


No. 13, 981 


BYRON L. CARPENTER, 


Vv. 


AL. PHILIP KANE, Committee of the 
Person and Estate of 


THOMAS DE VOL LAWRENCE, patient, — 


Appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
AND 
SUPPLEMENTARY APPENDIX 


COUNTERSTATEMENT OF THE CASE 


Although the allegations may be true, as to which the appellee 
cannot verify, the following statements contained in the appellant's 


Statement of the Case are not supported by the record: 


1. That Mr. Lawrence had made a will appointing Byron 
L. Carpenter as executor. | 


2. That the joint bank account and cash on Mr. Lawrence's 
person were both used to cover expenditures "as he 
(Lawrence) had previously directed and by a previous 
agreement with Mr. Lawrence". | 





2 

The appellant states that at the time of the turnover proceedings in 
the court below neither Bryon L. Carpenter nor Alton S. Bradford was 
before the Court. The contrary is true. Carpenter had signed and filed 
the petition for the appointment of a conservator. Bradford had represen- 
ted Carpenter in the filing of the petition (J. A. 15) at the hearings for the 
appointment of a conservator and, by his own admission, in turning over 
to the conservator certain bonds belonging to the conservatorship (J. A. 15). 

The facts, simply stated, are that Carpenter filed a petition asking 
that Bradford be appointed conservator and that Mrs. Della Tilton, sister 
of the patient orally opposed that petition. The Court appointed the pres- 
ent appellee conservator (Supp. App. A-1). When the conservator filed 
his first account, Mrs. Tilton advised the Court through its Auditor that 
the account did not include an accounting for the amount of $80.00 in cash 
which was on Mr. Lawrence's person at the time he became ill or $692.00 


which had been withdrawn from a joint account with Byron L. Carpenter 
in the National Bank of Washington after the petition was filed. 


The Auditor recommended that the conservator make appropriate 
inquiry and investigation with regard to these matters to determine 
whether the money was spent and the withdrawals made for the benefit of 
the patient and if not whether the amounts were recoverable from Byron 
L. Carpenter (J.A.7). On November 26, 1956, December 12, 1956 and 
January 10, 1957, the conservator wrote to Carpenter requesting the 
accounting called for by the Supplement to the auditor’s report but re- 
ceived no reply to any of the letters (J.A. 12). On March 5, 1957 the 
conservator filed the motion to require Carpenter to turn over the funds 
(J.A. 10,11) which motion was supported by an affidavit setting forth the 
facts above recited and stating that Mr. Bradford had acknowledged the 
receipt of the sums in question but that he claimed to have spent them for 
the benefit of the patient. The affidavit further claimed that the appellee 
had requested an itemized statement of the claimed expenditures but had 
been unable to obtain one (J.A. 12). 

At the hearing before Judge McGuire on March 20, 1957, appellee 
pointed out that Mr. Carpenter lives in Ohio "but is personally before 
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this Court, because he is the one who initiated the proceeding for the 
appointment of a conservator". (J.A. 13, 14) Appellee then stated to the 
court: —_ 


"It is my position that in the event there is no satis- 
factory explanation given as to the use of the money, and 
that explanation made part of the record in this case, I 
would be entitled to an order requiring Mr. Carpenter 
to turn the money over to me." 


Mr. Bradford admitted the withdrawal of thie | money and receipt of 
the $80.00 in cash, was unable to give a specific statement concerning its 


use and finally obtained permission to have Mr. Carpenter file an affi- 
davit in ten days (J.A. 17). | 

An affidavit was filed on April 3. In that affidavit Mr. Carpenter 
gave no detailed statements regarding the use of the money but did on the 


contrary state: 


‘Any monies expended from the joint bank account was 
at prior direction of my uncle, Thomas DeVol Lawrence; 
I do not have a complete accounting because I never deemed 
it necessary; the small amount involved was for necessities 
that I deemed proper under the circumstances and further 
it was out of money that my uncle had previously given me." 
(J.A. 18) 2 


On April 4, 1957 an adjourned hearing on the dmeces motion was 
held before Judge McGarraghy. Mr. Carpenter's clearly inadequate affi- 
davit was considered by the Court. In it Mr. Carpenter made no effort 
to give an itemization or even an approximate specification of what the 
money had been used for (J.A. 19,20, 21,22). The Court concluded that 
on the record the money belonged to the estate and on April 10 Judge 
McGarraghy signed an order directing that it be turned over to the con- 
servator (J.A. 22). 

Subsequent to the proceedings detailed above, Thomas DeVol 
Lawrence was adjudged to be of unsound mind in Mental Health Case No. 
1011-57 in the United States District Court for the District of Columbia 
and the appellee was appointed to serve as his committee by Judge Sirica 
of the District Court on August 14, 1957. On September 3 this Court enter- 
ed an order changing the designation of the appellee from "conservator for 
Thomas DeVol Lawrence" to "committee of the person and estate of 


Thomas DeVol Lawrence, patient". 
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STATUTES INVOLVED 


Section 21-501, D. C. Code, 1951 ed., Supplement V. 
Appointment of conservators. 


If an adult person residing in or having property in the 
District of Columbia is unable, by reason of advanced age, mental 
weakness (not amounting to unsoundness of mind), or physical in- 
capacity properly to care for his property, the United States District 
Court for the District of Columbia may, upon his petition or the sworn 
petition of one or more of his relatives or any other person or persons, 
appoint some fit person to be conservator of his property. (Oct. 24, 
1951, 65 Stat. 608, ch. 545, Sec. 1.) 


Section 21-502, D. C. Code, 1951 ed., Supplement V. 


Filing of petition--Requirements--Time and place of hearing-- 
Appointment of guardian ad litem. 


The court in its discretion may appoint some 
disinterested person to act as guardian ad litem in any proceeding 
hereunder. Upon a finding that the person for whom the conservator 
is sought is incapable of caring for his property, the court shall 
appoint a conservator who shall have the charge and management of 
the property of such person subject to the direction of the court. 
(Oct. 24, 1951, 65 Stat. 608, ch. 545, Sec. 2.) 


Section 21-503, D. C. Code, 1951 ed., Supplement V. 
Powers and duties of conservator. 


Such conservator before entering upon the discharge of 

his duties shall execute an undertaking with surety to be approved 

by the court in such maximum amount as the court may order, con- 
ditioned on the faithful performance of his duties as such conserva- 
tor; and he shall have control of the estate, real and personal, of 

the person for whom he has been appointed conservator, with power 
to collect all debts due such person, and upon authority of the court 
to adjust and settle all accounts owing by him, and to sue and be sued 
in his representative capacity. He shall apply such part of the annual 
income and such part of the principal of the estate of such person as 
the court may authorize to the support of such person and the main- 
tenance and education of his family and children; and shall in all other 





respects perform the same duties and have the same rights and powers 
with respect to the property of such person as have guardians of the 
estates of infants. (Oct. 24, 1951, 65 Stat. 608, ch. 545, Sec. 3.) 
Section 21-124, D.C. Code, 1951 ed. 
Guardian to have possession of property. 


On the execution of his bond, as required as aforesaid, the 
guardian Shall be entitled tq an order of the court directing the real 
and personal estate of the ward to be delivered into his possession, 
and all legacies and distributive shares to which the ward may be en- 
titled to be paid or delivered to him whenever they shall be properly 
payable or distributable according to law. (Mar. 3, 1901, 31 Stat. 
1370, ch. 854, Sec. 1133.) ) 


SUMMARY OF ARGUMENT 


By filing a petition for the appointment of a conservator Byron 
L. Carpenter subjected himself to the jurisdiction of the District Court 
as to all matters directly concerned with the conservatorship or ancil- 


lary to it as provided by the laws of the District of Columbia. 


Under the laws of the District of Columbia a conservator "shall 
have the charge and management of the property of such person (the 
adult ward or patient) subject to the discretion of the Court", Section 
21-502 District of Columbia Code, 1951 edition Supplement V; and the 
conservator "shall have control of the estate, real and personal of the 
person for whom he has been appointed conservator" Section 21-503 
District of Columbia Code, 1951 edition, Supplement V. This latter 
section of the Code expressly provides that a conservator “shall in all 
other respects perform the same duties and have the same powers with 
respect to the property of such persons as have guardians of the estates 
of infants". : 


By reference to the code provisions dealing with Guardian and 


Ward and Insane Persons we find that: | 
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"On the execution of his bond....the guardian shall be 
entitled to an order of the court directing the real and per- 

sonal estate of the ward to be delivered into his possession." 

Section 21-124 District of Columbia Code, 1951 edition. 

The motion to require a turnover of the property was a proper 
procedure. Section 21-124 contemplates a summary procedure. The 
appellant was given adequate notice and an opportunity to give an 
accounting of the money or an explanation of how it had been spent. 

In view of the admissions in the original petition and in the appellant's 
affidavit that cash and the funds in the joint account belonged to Thomas 
DeVol Lawrence at the time he became incapacitated the appellant 
clearly owed the District Court a duty of showing a proper disbursement 
of the funds or of accounting for them to the conservator. The appellant 
gave neither an explanation nor an accounting. The determination that 
the funds belonged to the estate was proper. It was clearly correct for 


the Court to order the appellant to turn over the funds to the conservator. 


ARGUMENT 
I. The Jurisdictional Question 


The appellant's principal claim is that the District Court had no 


jurisdiction to render a judgment against him. This position is clearly 


untenable. 


The appellant as petitioner instituted the proceedings for the 
appointment of a conservator for his disabled uncle. The District 
Court had jurisdiction over the subject matter and, by the appellant's 
filing his petition, acquired jurisdiction over the appellant. The appel- 
lant seems to take the position that the District Court lost jurisdiction 
over him the moment that it appointed a conservator for his uncle's 
estate. But the purpose of the petition was not merely to seek the 
appointment of a conservator but rather, through the appointment of a 
conservator, to secure the proper administration of the uncle's property. 
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Obviously a petitioner cannot advise the court that he holds 


property of the patient, as the petitioner advised the court of the joint 
bank account in this case, and then, when the court appoints someone 
other than his own nominee as conservator, tell the court that it has no 
jurisdiction over him with respect to the said bank account. 


The appellant seems to fail to appreciate the fact that, once the 
court acquires jurisdiction over both subject matter and the parties, 
the jurisdiction continues until all issues of fact and of law have been 
finally determined; in other words until complete relief is afforded within 
the general scope of the subject matter. Ward v. Todd (1881) 103 U.S. 
327, 26 L. Ed. 339. | 


In the leading case of Michigan Trust Co. v. Ferry (1913) 228 
U.S. 346, 57 L. Ed. 867, Justice Holmes, speaking for the Court said: 


"Ordinary jurisdiction over a person is based on the 
power of the sovereign asserting it to seize that person 
and imprison him to await the sovereign's pleasure. But 
when the power exists and is asserted by service at the 
beginning of a cause, or if the party submits to the juris- 
diction, in whatever form may be required, we dispense 
with the necessity of maintaining the physical power and 
attribute the same force to the judgment or decree whether 
the party remain within the jurisdiction or not. This is one 
of the decencies of civilization that no one would dispute." 

| 


In Michigan Trust Co. v. Ferry, supra, it was held that a 
Michigan judgment rendered against a defaulting executor some thirty 
years after his original qualification as such was entitled to be enforced 
in Utah notwithstanding the fact that defendant had changed his domicile 
to Utah, had maintained his residence there for many years and had be- 


come incompetent. 
The Restatement of the law of Conflict of Laws states: 


"A plaintiff by bringing an action in a state subjects 
himself to the jurisdiction of the state as to the claim sued 
upon and if the law of the state so provides at the time the 
plaintiff brings his action, as to any set-off, counterclaim 
or set-off brought against him by the defendant during the 
pendency of the first action." Conflict of Laws, Rest. #83. 
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Judge Goodrich in his Conflict of Laws (3rd edition 1949) states 
at page 191: 


"The plaintiff, since he puts the machinery of the courts 
into motion is subjected to any set-offs, cross-actions, 
counterclaims, etc. that the forum may provide as proper 
elements of a defense. It is only fair that the plaintiff, having 
chosen this particular forum should accept its machinery as 
it stands and take the burderwith the benefits." (p. 191) 


Professor Beale puts the same idea this way: 


"As the appearance of a defendant gives the court juris- 
diction to enter a decree against him, so also the appearance 
of a plaintiff gives the court jurisdiction to pass not merely 
upon his own demand but upon any cross demand which may be 
considered legitimately to form part of the same subject 
matter."" Beale, Conflict of Laws (1935) 83.1 


The plaintiff must certainly have known that when he asked the 
District Court to appoint a conservator under Section 21-501 et seq. of 
the District of Columbia Code he would, when the conservator was 
appointed, be subject to a turnover order under Sections 21-502, 21-503, 
and 21-124 of the same code. 


Il. The Sufficiency of the Proceedings 


Section 21-124 of the District of Columbia Code states that the 
guardian (conservator) "shall be entitled to an order of the court direct- 
ing the real and personal estate of the ward to be delivered into his 
possession". This code provision obviously contemplates a summary 
proceeding in the District Court rather than a civil action in the Muni- 
cipal Court. It does not contemplate a jury trial and, even if it did, 
appellant did not ask for such atrial. He did submit evidence in the 
form of an affidavit. Had he chosen to do so he could have asked that 
testimony be taken on the issues raised by the motion. However, he did 
not do so. Rather he acknowledged that the funds were the property of 
his uncle. His excuse for failing to produce them was that, in disposing 
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of them he was following directions previously given by his uncle (which 
directions he did not, however, see fit to disclose to the court or make 
part of this record). | 


The Court was thus placed in the position of being required to 
interpret the appellant's affidavit in the light of the whole record. The 
Court concluded that the funds in the bank account were the uncle's 
property and that they should be turned over to the conservator. 


The cases dealing with procedures under the summary judg- 
ment provisions of the Federal Rules of Civil Procedure which have been 
cited by the appellant are inapposite here. As stated above, this pro- 
ceeding on motion to require the appellant to turn over the funds was in 
itself a summary procedure. It was not designed to call for a full dress 
trial. Although the plaintiff could have done so he did not request the 
taking of testimony. He clearly submitted the matter on his inadequate 
affidavit. | 


The procedure under Section 21-124 of the code has its counter- 
part in bankruptcy administration where the courts have out of necessity 
devised the procedure for the purpose of requiring the bankrupt to turn 
over all of his property and interest to the trustee. Maggio v. Zeitz 
(1948) 338 U.S. 56, 92 L. Ed. 476. : 


The appellant was given adequate notice and full’ opportunity to 
explain to the Court what he had done with the money in the joint account. 
For his part, however, he haughtily told the court "I do not have a 


complete accounting because I never deemed it necessary." 


The group of cases which this Court has decided in recent years 
dealing with joint accounts, while dissimilaron their facts, cast con- 
siderable light upon the law as it is understood in this jurisdiction and 
as it was applied by the District Court. : 
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In Harrington v. Emmerman (1950) 88 U.S. App. D.C. 23, 186 
F(2)757, this Court said: 


are er there can be no gift if the alleged donor did not 
intend to make one. Myers v. Tschiffely, 1934, 64 App. 
D.C. 17, 73 F(2) 657. And when a depositor creates a 
joint account for himself and another, without considera- 
tion, it is presumed to have been done for the convenience 
of the depositor (citing cases). This presumption also 
served to cast upon the appellee the burden of showing 
that Mrs. Carlen intended to give her a present interest." 


In Murray v. Gadsden (1952) 91 U.S. App. D.C. 38, 197 F(2) 


194 the court again considered the rights of a survivor to a joint account. 


The court pointed out that the survivor's right to claim the property, as 
against the estate of the deceased joint tenant, had to depend upon a 
valid gift, bequest, or trust. The appellant's affidavit in this case 
clearly fails to show a gift in praesenti or a bequest. Nor was the 


affidavit sufficient in its allegations to establish the existence of a trust. 


In Imirie v. Imirie, Case #13, 399, decided by this court on May 
2, 1957, it appeared that the widow was holding against her deceased 


husband's estate certain amounts in joint bank accounts. The court says: 


"The defendant widow's deposition was taken in which 
she stated that her husband had made the accounts joint so 
that she could use them in any way she Saw fit. On the basis 
of that deposition, the pleadings and certain other materials, 
the trial court granted summary judgment to the plaintiffs 
(the executors). It was conceded by counsel for both parties 
that no further evidence could be offered." 


In Imirie, this court affirmed the action of the trial court. It 
should be noted that in the present case counsel for the appellant at the 
hearings before Judge McGuire and Judge McGarraghy disclaimed any 
ability to produce additional evidence (J. A. 16, 17, 22). 


In Thompson v. Thompson Case #13, 189, also decided by this 
court on May 2, 1957, this court said: 
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"On the evidence the conclusion is inescapable that 

the account was created in the language of the trial court 

‘to make the money available for the use and benefit of 

the deceased while she was in the hospital and might be 

unable to sign checks or otherwise exercise dominion over 

the account'". ! 

In the Thompson case this court affirmed the action of the lower 
court in granting the executors a directed verdict against the surviving 
brother whose name had been added, without consideration, to the joint 


account. 


It is significant that in the instant case the appellant has ad- 
mitted that the funds belonged to his uncle who is now incapacitated, 
that some of them were put into the joint name of the uncle and the 
nephew for purposes of convenient handling in the event the uncle be- 
came ill. Thus it is clear that no outright present gift was intended 
at the time the account was made joint. The petition apparently was 
intended to convey the impression that the uncle still had a proprietary 
interest in the account. At most, the written instructions, if any, might 
have disclosed a trust arrangement between uncle and nephew. Or they 
might have disclosed the existence of an agency. But the appellant has 
failed to apprise the court of the nature of the alleged instructions. 
From his attitude throughout the proceeding it was clear that since, as 
between himself and the bank he had the right to draw at the account, he 
had determined that he would insist that the right to draw was the same 
as the right of ownership and that he would not account. Otherwise he 
would have made as detailed a specification as his records and recollec- 
tion would permit. But as the record stood, the Court had no alternative 
but to rule that the property rights in the account belonged to the uncle's 
estate, that the appellant who had custody of them was refusing to pro- 
duce them and was therefore wrongfully withholding them from the 
conservator. The Court had the clear duty to order that the funds be 


turned over to the conservator and it unhesitatingly performed that duty. 
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CONCLUSION 


The action of the court should be affirmed. 


Respectfully submitted, 


Al. Philip Kane 
1331 G Street, N. W. 
Washington 5, D. C. 


Attorney for Appellee 








A-1 
SUPPLEMENTARY APPENDIX 


[Filed July 7, 1955] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
In re: : ! 
THOMAS DeVOL LAWRENCE  : Civil Action No. 2526-55 


ORDER APPOINTING CONSERVATOR 


Upon consideration of the petition of Byron L. Carpenter for 
appointment of a conservator of the property of Thomas DeVol Lawrence; 
the report of the guardian ad litem having been filed herein, and more 
than fourteen (14) days having expired since notice to the persons as the 
Court directed, and it appearing to the Court that Thomas DeVol 
Lawrence by reason of advanced age and mental weakness, not amounting 
to unsoundness of mind, is physically incapacitated to properly care for 
his property, it is by the Se State th day of July, 1955, 

ORDERED: That Alten-S SOE he, and he is, hereby 
appointed conservator of ep oie of Thomas DeVol Lawrence; it 
is further, wh 4, aa : 

ORDERED: re before eae upon the 
discharge of his duties, shall execute an undertaking with surety to be 
approved by the Court in the sum of $40, 000. 00, conditioned upon the 


faithful performance of his duties as such conservator. 


/s/ R. B. Keech 
Judge 





